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The Tax Court of the United States 
Docket No. 52185 


WILLIAM G. OSTLER, Petitioner, 
vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
Appearances: 


For Respondent: Richard W. Janes, Esq. 


DOCKET ENTRIES 

1954 

Mar. 15—FPetition received and filed. Taxpayer no- 
tified. Fee paid. 

Mar. 16—Copy of petition served on General Coun- 
sel. 

May 5—Answer filed by General Counsel. 

May 5—Request for hearing in Los Angeles, Cali- 
fornia filed by General Counsel. 

May 6—Notice issued placing proceeding on Los 
Angeles, California calendar. Service of 
answer and request made. 

1955 

Mar. 25—Hearing set July 5, 1955, Los Angeles, 
California. 

Apr. 18—Notice hearing date changed to 6/20/55, 
Los Angeles, California. 
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Jun. 23—Hearing had before Judge Black, on 
merits. Stipulation of facts filed. No 
briefs. 

Jul. 18—Transcript of hearing 6/23/55 filed. 


Jul. 25—Memorandum findings of fact and opinion 
filed, Judge, Black. Decision will be en- 
tered for the petitioner. Copy served. 


July 26—Decision entered, Judge, Black. 


Oct. 17—Petition for review by United States 
Court of Appeals, Ninth Circuit, filed by 
respondent. 


Oct. 27—Proof of service on petitioner filed. 


Nov. 16—Motion for extension to December 27, 
1955 for filing the record and docketing 
the appeal filed by respondent. 


Nov. 18—Order extending time to December 27, 
1955 for filing the record and docketing 
the appeal, entered. 


Nov. 29—Statement of points with statement of 
service by mail to William G. Ostler, filed 
by respondent. 


Nov. 29—Designation of contents of record with 
statement of service by mail to William 
G. Ostler filed by respondent. 


Dec. 2—Supplemental designation of contents of 
record with statement of service by mail 
thereon filed by respondent. 
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PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency ARC-Ap:SF and LA:90D:CTF dated 
December 14, 1953 and as a basis of his proceeding 
alleges as follows: 


1. The petitioner is an individual with residence 
at 2626144 East Glenn Avenue, Tucson, Arizona. 
The return for the period here involved was filed 
with the collector for the district of California. 


2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioner on December 14, 1953. 


3. The taxes in controversy are income taxes for 
the year 1950, and in the amount of One Thousand 
Two Hundred Ninety Two Dollars and Thirty-five 
Cents. 


4, The determination of tax set forth in the said 
notice of deficiency is based upon the following 
errors: (a) Petitioner has been denied the right to 
file a joint return with Frances 8S. Ostler, who was 
petitioner’s wife until March 1951. 


5. The facts upon which the petitioner relies as 
the basis for this proceeding are as follows: (a) 
Frances 8. Ostler secured an interlocutory decree 
of diverce from petitioner February 27, 1950. (b) 
Petitioner filed a joint return for the entire year of 
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1950 which took advantage of a loss of $3100.00 
from a sale of rental property. (c) Franees 8. 
Ostler secured a decree of divorce from petitioner 
in March 1951. (d) Petitioner denied right to file 
joint return by Bureau of Internal Revenue. (e) 
On March 11, 1953 the Tax Court ruled in the case 
of Marriner S. Eccles vs. Commissioner, Docket 32, 
823, in an opinion by Judge Hall that a decree of 
divorce interlocutory in nature did not deprive the 
petitioner of the right to file a jomt return and 
(f) petitioner receives a notice of deficiency alleg- 
ing taxes due in the amount of $1292.35. 


Wherefore, the petitioner prays that this Court 
may hear the proceedings and grant petitioner the 
right to file his said joint return for the year 1950, 
which right is denied at present by the Commis- 
sioner of Internal Revenue. 


/3/ WILLIAM G. OSTLER 
Duly Verified. 


William G. Ostler 


a | 


EXHIBIT A 


U.S. Treasury Department, Office of the Regional 
Commissioner, Internal Revenue Service, 1250 
Subway Terminal Building, 417 South Hill 
Street, Los Angeles 13, California. 


In replying refer to: ARC-AP:SF LA:90D:CTEF 


Mr. William G. Ostler Dec. 14, 1953 
262614 East Glenn Avenue, Tucson, Arizona 


Dear Mr. Ostler: 


You are advised that the determination of your 
income tax liability for the taxable year ended De- 
cember 31, 1950 discloses a deficiency of $1,292.35, 
as shown in the statement attached. 


In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency mentioned. 


Within 90 days from the date of the mailing of 
this letter you may file a petition with The Tax 
Court of the United States, at its principal address, 
Washington 4, D. C., for a redetermination of the 
deficiency. In counting the 90 days you may not 
exclude any day unless the 90th day is a Saturday, 
Sunday or legal holiday in the District of Colum- 
bia in which event that day is not counted as the 
90th day. Otherwise Saturdays, Sundays and legal 
holidays are to be counted in computing the 90 day 
period. 


Should you not desire to file a petition, you are 
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requested to execute, in duplicate, the enclosed form 
and forward it to the Assistant Regional Commis- 
sioner, Appellate, 1250 Subway Terminal Building, 
417 South Hill Street, Los Angeles 13, California. 
The signing and filing of this form will expedite the 
closing of your return by permitting an early as- 
sessment of the deficiency and will prevent the ac- 
cumulation of interest, since the interest period 
terminates 30 days after receipt of the form, or on 
the date of assessment, or on the date of payment, 
whichever is earlier. 


Very truly yours, 


T. COLEMAN ANDREWS, 
Commissioner of Internal Revenue 


Enclosures: Statement, Form 1276, Agreement 
Form. 


[Endorsed]: T.C.U.S. Filed March 15, 1954. 


[Title of Tax Court and Cause. ] 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney Daniel A. Taylor, Chief Counsel, Internal 
Revenue Service, for answer to the petition of the 
above-named taxpayer, admits and denies as fol- 
lows: 


1, 2 and 3. Admits the allegations contained in 
paragraphs 1, 2 and 3 of the petition. 
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4, (a). Denies the allegations of error contained 
in section (a) of paragraph 4 of the petition. 


5. (a) and (b). Admits the allegations contained 
in sections (a) and (b) of paragraph 5 of the peti- 
tion. 

(ec) Denies for lack of knowledge as to the truth 
or correctness thereof the allegations contained in 
section (c) of paragraph 5 of the petition. 

(d), (e) and (f). Admits the allegations contained 
in sections (d), (e) and (f) of paragraph 5 of the 
petition. 

6. Denies generally and specifically each and 
every allegation contained in the petition not here- 
inbefore expressly admitted, qualified or denied. 


Wherefore, it is prayed that the determination 
of the Commissioner be approved. 


/s/ DANIEL A. TAYLOR, REM 
Chief Counsel, Internal Revenue 
Service 
Of Counsel: 

T. M. Mather, Acting Regional Counsel, 

E. C. Crouter, Assistant Regional Counsel, 

R. E. Maiden, Jr., Special Assistant to the Re- 

gional Counsel, 


Charles H. Chase, Special Attorney, Internal Rev- 
enue Service. 


[Endorsed]: T.C.U.S. Filed May 5, 1954. 
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[Title of Tax Court and Cause. ] 


MEMORANDUM OF FINDINGS OF FACT 
AND OPINION 


Filed July 25, 1955. 


On March 15, 1951, a joint individual income tax 
return was filed with the Collector of Internal Rev- 
enue of Los Angeles, California, by petitioner and 
his then wife. On or about February 27, 1950, peti- 
tioner’s wife secured an interlocutory decree of 
divorce from petitioner. This interlocutory decree 
of divorce did not become final until on or about 
March 18, 1951. The Commissioner in his deter- 
mination of the deficiency has held that petitioner 
and his wife did not have the right to file a joint 
return for the calendar year 1950 and has made 
certain adjustments to petitioner’s net income for 
1950 in accordance with this determination. Held, 
the petitioner and his wife, Frances 8. Ostler, were 
husband and wife on December 31, 1950, and were 
entitled to file a joint return. Marriner 8. Eccles, 
19 T.C. 1049, followed. 


Richard W. Janes, Esq., for the respondent. 


The Commissioner has determined a deficiency in 
petitioner’s income tax for the calendar year 1950 
of $1,292.35. To this determination of the Commis- 
sioner petitioner assigns error as follows: 

The determination of tax set forth in the said 
notice of deficiency is based wpon the following 
errors: (a) Petitioner has been denied the right to 
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file a joint return with Frances 8. Ostler, who was 
petitioner’s wife until March 1951. 


Findings of Fact 


The facts have been stipulated and are adopted 
as our Findings of Fact. Such portions of the facts 
which have been stipulated as are deemed necessary 
to an understanding of the issue which is to be de- 
cided are summarized as follows: 


The petitioner, William G. Ostler, is an indi- 
vidual with residence at Tucson, Arizona. 

On March 15, 1951, a joint individual income tax 
return, Form 1040, was filed with the Collector of 
Internal Revenue at Los Angeles, California. This 
joint return was filed by petitioner and his then 
wife, Frances S. Ostler, sometimes hereinafter re- 
ferred to as Frances. 

On or about February 27, 1950, Frances secured 
an interlocutory decree of divorce from petitioner. 
The joint return filed by petitioner and Frances 
claimed a total of three exemptions, one each for 
the principal taxpayers and one for a daughter, 
Mary Jane Ostler. The items respecting income, 
deductions, and losses stated and claimed upon this 
joint return were computed and reported upon the 
community property basis. Both petitioner and 
Frances each had individual sources of income from 
their labor and ownership of productive property 
and property rights. 

Prior to the calendar year 1950, during that year, 
and for a period of time thereafter, both petitioner 
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and Frances were domiciled in and residents of the 
State of California. 

The interlocutory decree of divorce obtained F'eb- 
ruary 27, 1950, became final on or about March 18, 
1951. 

On December 14, 1953, a statutory notice of de- 
ficiency in the amount of $1,292.35 for the calendar 
year 1950 was mailed to petitioner. The basis for 
the adjustments making up the deficiency was that, 
under the provisions of section 51(b) of the In- 
ternal Revenue Code of 1989, petitioner and Frances 
could not file a joint return for the taxable year 
ended December 31, 1950, since the interlocutory 
decree of divorce was granted February 27, 1950. 
The deficiency of $1,292.35 resulted from a realloca- 
tion of community income to separate incomes of 
petitioner and Frances. 


Opinion 


Black, Judge: We have only one issue in this 
proceeding and that is whether or not petitioner 
had a right to file a joint return for the taxable 
year 1950 with Frances, who had secured an inter- 
locutory decree of divorce from petitioner on or 
about February 27, 1950. It is stipulated that this 
interlocutory deeree of divorce did not become final 
until on or about March 18, 1951. 

At the hearing in this proceeding held in Los 
Angeles, California, June 23, 1955, petitioner did 
not appear, he being 1/1 at the time of the hearing. 
Respondent appeared by his counsel and presented 
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a complete stipulation of facts which had been 
agreed upon by the parties. 


Respondent’s counsel stated that the only issue 
involved in the proceeding is the same as the Tax 
Court had before it and decided in Marriner 8. 
Eccles, 19 T.C. 1049, affirmed per curiam (C.A. 4) 
208 F.2d 796. Respondent has not acquiesced in the 
Tax Court’s decision in the Eecles case and its af- 
firmance by the Fourth Circuit and still contests 
the point in the instant case. The Division of the 
Court hearing the proceeding, upon being advised 
that the only issue involved was the same as that 
present in the Eccles case, stated that no briefs 
would be required and that the issue would be de- 
eided for petitioner upon authority of the Eccles 
case. 


It will be noted that among other things stated 
in the stipulation of facts are these: 


7. On December 14, 1953, a statutory notice of 
deficiency in the amount of $1,292.35 for the cal- 
endar year 1950 was mailed to petitioner. The basis 
for the adjustments making up the deficiency was 
that, under the provisions of Section 51(b) of the 
Internal Revenue Code of 1939, petitioner and 
Hranees §. Ostler could not file a joint return for 
the taxable year ended December 31, 1950, since the 
interlocutory decree of divorce was granted on Feb- 
ruary 27, 1950. The deficiency of $1,292.35 resulted 
from a reallocation of community income to sep- 
arate incomes of petitioner and Frances S. Ost- 
fer, es 
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Section 51(b) of the 1939 Code was quoted and 
discussed by us in Marriner S. Eccles, supra, and 
the interpretation of this section which respondent 
seeks to give to it in his deficiency notice was 
denied by us. We see no reason to change our views. 


In the Eccles case, supra, we held that where the 
taxpayer was divorced under an interlocutory de- 
eree on August 2, 1949, which did not provide for 
separate maintenance of either party, the decree of 
divorcee becoming final six months after that date, 
that under the laws of the State of Utah, domicile 
of the parties, the taxpayer and his wife were hus- 
band and wife on December 31, 1949, and were en- 
titled to file a joint return. See also Ahice Hum- 
phreys Evans, 19 T.C. 1102, affirmed 211 F.2d 378. 
The fact that in the Eecles case the hushand and 
wife were domiciled in the State of Utah, whereas 
here they are domiciled in the State of California, 
makes no difference. In a joint return all items of 
income of either spouse are ineluded and all items 
of deductions to which either is entitled are 
taken and the tax hability 1s computed as one tax 
habihty and both husband and wife are jointly and 
severally hable for the tax shown on the return. 


We decide the only issue involved in this proceed- 
ing in favor of the petitioner. 


Decision will be entered for the petitioner. 


[Endorsed]: T.C.U.S. Received July 18, 1955. 
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Washington 
Docket No. 52185 
WILLIAM G. OSTLER, Petitioner, 
vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as set 
forth in its Memorandum Findings of Fact and 
Opinion filed July 25, 1955, it is 


Ordered and Decided: That there is no deficiency 
in income tax for the calendar year 1950. 
[Seal ] /s/ EUGENE BLACK, 
Judge 
Entered: July 26, 1955. 
Served: July 27, 1955. 


[Title of Tax Court and Cause. | 


STIPULATION OF FACTS 


It is hereby stipulated and agreed between the 
Commissioner of Internal Revenue and the above- 
named taxpayer that the following facts are true. 


1. The petitioner, William G. Ostler, is an in- 
dividual with residence at 262614 East Glenn Ave- 
nue, Tucson, Arizona. 
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2. On March 15, 1951, a joint individual income 
tax return, Form 1040, was filed with the Collector 
of Internal Revenue at Los Angeles, California. 
This joint return was filed by petitioner, Wiliam 
G. Ostler, and his then wife, Frances 8. Ostler. 


3. On or about February 27, 1950, Frances 8. 
Ostler secured an interlocutory decree of divorce 
from petitioner. 


4. The joint return filed by petitioner and his 
wife claimed a total of three exemptions, one each 
for the principal taxpayers and one for a daughter, 
Mary Jane Ostler. The items -respecting income, de- 
ductions, and losses stated and claimed upon said 
joint return were computed and reported upon the 
community property basis. Both petitioner and his 
then wife each had individual sourees of income 
from their labor and ownership of productive prop- 
erty and property rights. 


5. Prior to the calendar year 1950, during said 
year, and for a period of time thereafter, both 
petitioner and his then wife, Frances 8. Ostler, were 
domiciled in and residents of the State of Cali- 
fornia. ; 


6. The interlocutory decree of divorcee obtained 
February 27, 1950, became final on or about March 
Jee ails 


a, 


On December 14, 1953, a statutory notice of 
deficiency in the amount of $1,292.35 for the calen- 
dar year 1950 was mailed to petitioner. The basis 
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for the adjustments making up the deficiency was 
that, under the provisions of Section 51(b) of the 
Internal Revenue Code of 1939, petitioner and 
Frances 8S. Ostler could not file a joint return for 
the taxable year ended December 31, 1950, since the 
interlocutory decree of divorce was granted on Feb- 
ruary 27, 1950. The deficiency of $1,292.35 resulted 
from a reallocation of community income to separate 
incomes of petitioner and Frances S. Ostler. The 
adjustments to net income as per the statutory de- 
ficiency notice are, as follows: 


“Net income as disclosed by return (joint return filed) ..$ 7,227.25 


Unallowable deductions: 


(a) Loss from business disallowed ...........000.0.2..:.0:00000-+ 300.72 
(b) Loss from sale of property disallowed................. 3,100.00 
GG goes. oe Se ee $10,627.97 


Decrease in income and additional deduction: 


(c)wcalariesmdecreased ............................-. $967.50 

(d) Rental income eliminated .................. 213.00 

(e) Standard deduction increased.............. 196.97 314 
Net income adjusted (your separate net income)...........- $ 9,250.50 


Explanation of Adjustments 


(a) There is eliminated from your net income the 
loss claimed from business in the amount of $300.72, 
since it represents a loss incurred by Frances 8S. 
Ostler after the interlocutory decree of divorce. 


(b) There is eliminated from your net income 
the loss of $3,100.00 claimed from sale of rental 
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property, since the property was the separate prop- 
erty of Frances 8. Ostler. 


(c) Salaries reported are decreased in the amount 
of $967.50 representing the community half of sal- 
ary earned to February 27, 1950, date of inter- 
locutory decree of divorce, which is income of 
Frances 8. Ostler. 


(d) Rental income reported in the amount of 
$213.00 is eliminated since it represents the separ- 
ate income of Frances 8. Ostler. 


(e) You are allowed a standard deduction of 
$1,000.00 in heu of $803.03 claimed in the return, 
or an increase of $196.97. Section 23(aa), I.R.C.” 


7. The petition claims the privilege of petitioner 
and Frances 8. Ostler to file a joint return for the 
ealendar year 1950 and, with respect to the adjust- 
ments made in the statutory notice of deficiency, 
assigns as error the elimination of the loss of $3,100 
which had been claimed on the joint return as loss 
from the sale of rental property. The rental prop- 
erty which was sold at a loss was the separate prop- 
erty of Frances 8S. Ostler and, but for the avatla- 
bility of the filing of a joint return, the loss from 
the sale thereof could not be reflected to the tax ad- 
vantage of petitioner, William G. Ostler. 


8. The following is a full and exact copy of a 
letter dated May 13, 1954, written by petitioner to 
the Commissioner of Internal Revenue: 
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“Tucson, Arizona, May 13, 1954 


“Commissioner of Internal Revenue 
Chief Counsel, Internal Revenue Service 


Mr. Daniel A. Taylor 
Re: Docket No. 52,185 Ostler vs. Commission 


Dear My. Taylor: 


This is to acknowledge your letter of May 6, 
1954. I have been out of town for a few days, hence 
the delay in my answering. 


In relation to the contents of your letter and its 
notification I wish to state that I will be unable to 
participate in the trial and in lieu thereof do desire 
to have the case tried on a stipulation of facts and 
law. 


It is my contention that a ruling, handed down 
March 11, 1953, by the Tax Court in an opinion by 
Judge Hall, Docket No. 32,823 in the case of Mar- 
riner 8. Eecles vs. Commission, does apply to this 
ease. I have been informed that this ruling of 
March 11, 1953 was appealed by the Commission 
and that the appeal has since been heard resulting 
in upholding of the opinion of Judge Hall. On this 
and other items to be considered I rest my ease. 


Most respectfully yours 


W. G. Ostler, 262614 East Glenn, Tucson, 
Arizona. Re: Docket No. 52185” 
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/3/ W. G. OSTLER, 
Petitioner 


/3s/ JOHN POTTS BARNES REM 
Chief Counsel, Internal Revenue 
Service 


[Endorsed]: T.C.U.S. Filed June 23, 1955. 


JOINT EXHIBIT A-1 


(Copy) Tucson, Arizona, June 11, 1955 
Mr. Melvin L. Sears 


Dear Sir: 


In reply to your letter of June 7th I am enclos- 
ing the orginal and copy of stipulation with my 
signature signed on the indicated lines as you re- 
quested. My position is much the same as stated in 
my letter to Mr. Daniel A. Taylor dated May 13th 
1954. As much as I would lke to, I will not, in fact, 
it is impossible for me to be present at the trial. I 
have suffered sever reverses and can not even pay 
an attorney to represent me. 


As you will note there have been no changes in 
the stipulation and only one addition. In item No. 6 
I added the words (on or about Mar. 13, 1951) I 
have no copy or exact information as to the date 
of the final papers but it was very near the above 
mentioned date. 


Mr. Frank T. Hennessey Attorney of 11130 Mc- 
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Cormick St North Hollywood California filed the 
final papers. The Court was in the City of Los An- 
geles but I do not know the number. 


I trust this information will help. In any case it 
is all I have. 


I want to thank you for your consideration and 
Wish you the very best of. everything. 


Yours very truly 


W. G. Ostler 


1950 
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. aluse of pares ob, | eahes thas taspayee Preparing the cetera) 


i This balance of (az due must be paid in full with rotera, 


§. If your payments (item A) are larger than your tax (item §), enter the OVERPAYMENT bere. _. 
; Credited on your 185) estimated tax §.......__._.. 
Dp you ows any prior year Federal tax for which you have bees billed? 


lect = Saito sas nic “lai sian County ia which you reside L089 Angeles 
Fees rcaiatne einer as srewmwmnneensecrrceses" | Ts your wife Cor husband) making a ecparate retura for 1950? - OP 
ich Colleceor’s office did you pay (te « = 


IF oi write her Cor his) name .. ........-.-------s000-so-00s 


{ (Date) hig fog 
) Bae sencetoereente . ee -* wee eet ee eee er Ed 
(Nance ed fiers o¢ employer, if eng) Lena vesea: il 


To assure any benedes of spli-income provisions, husbaod and wile mast intlods ali eheic income, end BOTH MUST SGN, cos deagh ents eon ben eee, 
al a at 


(Yes cet 


4:64 
- 


This schedule becomes a part of the 
Ineome Tex return of 


WILLEAM G. & FRANCES 5. OSTLER... 


vn cn kn 


TOTAL SALES 

COST OF MERCHANDISE SOLD 
Opening Inventory 
Merchandise Purchased 
Total 
Ending Inventory 

COST OF MERCHANDISE SOLD 
Gros Profit for.£/22. = 12/31/50 


COST OF OPERATION 
Wages 


Rent, Gas, Electricity and Telephone 


$...40722.99...... 
$.... 899223... 


Gas, Oil and Delivery Expense §.......29221 
Insurance and Advertising g... 206269 
Taxes | eS 194250 ees 
Undistributed Expense PRN er ee 
Maintenance & Repairs . | ae 399219 ws 
Equipment stolen 9... 0s 
ssacehetienaeacaieape SREB Wosmencvaeopecrente 
TOTAL COST OF OPERATION 
UNS verotehacsicannkapeanehids Before Depreciation . 
Depreciation for Period ad ah e hee” teen” cece 
NET..less. for the... Peridot 8/22-_ 12/31/50 | 
BOOKKEEPERS 


BUSINESS SERVICE COMPANY 


$... 28791 
$....2593275_ 
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RENTAL SCHEDULE TO BE ATTACHED TO THE __1950__ RETURN OF 


ao a 
E —___ | ee 


"HEDULE TO BE ATTACHED TO THE 1950 U.S. INCOME TAX 


Willies G. & Frances Ostler 


he 


nN 
ti~ 


Joint Exhibit B-2--(Continued) 


Total Miscellaneous Deductions 
TOTAL DEDUCT TONS ; 4 " 
TAX COMPUTATION—FOR PERSONS NOT USING TAX 


ter amount shown in item 4, page 1. This is your Adjusted Gross Income__.icnni—2-~-upynoee BS 

cnter DEDUCTIONS. If deductions are itemized above, enter the total of such deductions, If sAjusred grras inocme Cline 
1, above) is $5,000 or more and deductions are not itemized, enter che standard deduction of 10 percent of line 1, abewe, 
or $1,000, whichever is the lesser, or $500 if this is the separate return of a married persog.__.__.--. 


uleiply $600 by total umber of exemptions claimed in item 1, page 1. Enter toral bere 
Subtract line 4 from line 3. Enter difference here... 


ract line 4 from line 3._Enrer difference here-.------~--------~ eee . 
&, J, and 8 should be filled In ONLY by a single person or a married person making a serafale return 
se the eax rates shown on page 16 of Instructions to figure your tentative tue on amicunt sh) wit in lee 5 Gf line 3, 


abvvve, tmcludes partially tax-exempt iMrerest, see Instructions). [inter the sctitateve tax here... _.. 
[ line & it Ce) aot over $400, enter 15%, of emount on line 6 Py .- 
CB) Over $400 but nor over $100,, enter $52 plus 9°), of the excess over $49) 
Cc) ver $200,000, enter $2,014 plus 7.3% of the excess rer FLO... : 
berace line 7 froen lime 6. Enver the diiference here. This 1s your 2 mbened newmal tax and surtas.. 
$ te 12 should be fed tr ONLY Wf this Is a joint return of bustand aed wie 
Enver bere one-half a4 agmunt on line $, above_____ ap qeuwedings = os 
se the tax rates sheen on page If cf Instructions wt fipere your tentative tax Hm ameunt shown in line 9 Cf line 
above, inchades partially cax-cxcmpe interest, see Instructs is) Enter the tentative tax here.- 
Wf line WO as Ge) nee Over $4¥), enter 13%. of amount on fine 10... sores t eek 
(hb) ever $4) but ore over SION, enter $52 plus OF of the excess over ae 
Ce} over $00,000, enter $2,994 plus 7.3% of the excess over SLOH/NY. 
\eract line }2 freer line 10, Ener the difference here_. 
Multiply ameunt on ling 12 by 2. Enter this tax here. This 
[ alternative tax crrnpuration is made ra separate Schedule 1, enter here rax frem line 12 of back #f Sched: 
4 used the standard deduction in ine 2, disregard Mines 15, 16, and 17, and copy om Mina 18 the same Bgure you entered on tne 
14, whichever Is applicable 
Eueer here any bocorie tax payments to a foreign comnrry te U, S. prasesaion Cartach Form 1116)_..... 
Enter here any inenese cax paid ar source on tax-free covenant bond interest_ 
dd che figures on limes 15 amd 16 amd eoter the ental here. 
ubtract lime bP tere fine ®, 13, of 14, whichever is anplicable. Enter difference here and in itesn 5, 


gig | | i 


| belgie 


ORIGINAL REFUND HAS BEEN MADE - 
Check Ko. 16217468 - 6-15-51 
$410.16 plus $3.47 interest - total $413.63 
per District Director's Office - Los Angeles. 
C. Forcum 


Appellate Diy. 
11-16-53 
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In the United States Court of Appeals 
for the Ninth Circuit 


T. C. Docket No. 52185 
COMMISSIONER OF INTERNAL REVENUE, 


Petitioner on Review, 
VS. 


WILLIAM G. OSTLER, 
Respondent on Review. 


PETITION FOR REVIEW 


The Commissioner of Internal Revenue hereby 
petitions the United States Court of Appeals for 
the Ninth Circuit to review the decision entered by 
The Tax Court of the United States in this proceed- 
ing on July 26, 1955 “that there is no deficiency 
in income tax for the calendar year 1950.” This peti- 
tion for review is filed pursuant to the provisions 
of Sections 7482 and 7483 of the Internal Revenue 
Code of 1954. 

The respondent on review, William G. Ostler, an 
individual residing at 262614 East Glenn Avenue, 
Tucson, Arizona, filed his Federal income tax re- 
turn for the calendar year 1950, the taxable year 
here involved, with the former Collector of Internal 
Revenue at Los Angeles, California. Venue on ap- 
peal, therefore, lies in the United States Court of 
Appeals for the Ninth Circuit where this review is 
sought. 

Nature of Controversy 
The sole issue presented to and passed upon by 
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The Tax Court of the United States, and which was 
decided contrary to the Commissioner’s determina- 
tion, is whether the Commissioner erred in holding 
that the taxpayer respondent, William G. Ostler, 
had the right to file a joint Federal income tax re- 
tur for the taxable year 1950 with his former 
wife, Frances 8. Ostler, from whom he was div- 
orced, an interlocutory decree of divorce having 
been obtained by Frances on or about February 
27, 1950, which decree became final on or about 
March 18, 1951. A so-called joint Federal income 
tax return for the calendar year 1950 was filed by 
the respondent and his former wife on March 15, 
1951. A deficiency in tax was determined by the 
Commissioner against the respondent on review, 
William G. Ostler, in the amount of $1,292.35, pre- 
dicated on the disallowance of the right to file a 
joint return under Section 51(b) of the Internal 
Revenue Code of 1939 and the resultant reallocation 
of community income to separate incomes of the 
respondent and his former wife. The Tax Court of 
the United States disagreed with the Commission- 
er’s determination and entered its decision of no 
deficiency as hereinabove indicated. 


/s/ H. BRIAN HOLLAND, 
Assistant Attorney General 


/3/ JOHN POTTS BARNES, 
Chief Counsel, Internal Revenue 
Service 
Attorneys for Petitioner on Review 


[Endorsed]: T.C.U.S. Filed October 17, 1955. 


William G. Ostler pu 
[Title of U. S. Court of Appeals and Cause. | 


STATEMENT OF POINTS 


Comes Now the petitioner on review herein, by 
his attorneys, H. Brian Holland, Assistant Attorney 
General, and John Potts Barnes, Chief Counsel, 
Internal Revenue Service, and hereby states that he 
intends to rely upon the following points in this 
proceeding: 


The Tax Court of the United States erred: 


1. In entering its decision “that there is no de- 
ficiency in income tax for the calendar year 1950.” 


2. In failing and refusing to sustain the defici- 
ency in income tax determined by the Commissioner. 


3. In holding and deciding that the taxpayer and 
his former wife, Frances 8. Ostler, were husband 
and wife on December 31, 1950 and were entitled to 
file a joint Federal income tax return for the tax- 
able year 1950. 

4. In failing and refusing to hold and decide 
that the taxpayer and his former wife, Frances 8. 
Ostler, who were legally separated (although not 
absolutely divorced) under an interlocutory decree 
of divorce on or about February 27, 1950, which 
decree became final on or about March 13, 1951, 
could not, within the meaning of Section 25(b) (2) 
(B) of the Internal Revenue Code of 1939, file a 
joint Federal income tax return for the taxable 
year 1950. 


5. In holding and deciding that the taxpayer and 
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his former wife, Frances 8. Ostler, were entitled 
to file a joint Federal income tax return for the 
taxable year 1950. 

6. In that its opinion and decision are not sup- 
ported by but are contrary to the facts as stipulated 
by the parties. 

7. In that its opinion and decision are contrary 
to law and the Commissioner’s regulations. 


/s/ H. BRIAN HOLLAND, 
Assistant Attorney General 


/s/ JOHN POTTS BARNES, 
Chief Counsel, Internal Revenue 
Service 


Attorneys for Petitioner on Review 
Statement of Service attached. 


[Endorsed]: T.C.U.S. Filed November 29, 1955. 


The Tax Court of the United States 
[Title of Cause. ] 


CERTIFICATE 


IT, Howard P. Locke, Clerk of The Tax Court 
of The United States, do hereby certify that the 
foregoing documents 1 to 13, inclusive, constitute 
and are all of the original papers and proceedings 
on file in my office as called for by the “Designation 
of Contents of Record on Review” and “Supple- 
mental Designation of Contents of Record on Re- 
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view” in the proceeding before The Tax Court of 
The United States entitled: “William G. Ostler, 
Petitioner, vs. Commissioner of Internal Revenue, 
Respondent, Docket No. 52185” and in which the 
respondent in The Tax Court proceeding has initi- 
ated an appeal as above numbered and entitled, to- 
gether with a true copy of the docket entries in said 
Tax Court proceeding, as the same appear in the 
official docket book in my office. 


In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of The United 
States, at Washington, in the District of Columbia, 
this 14th day of December, 1955. 


[Seal] /s/ HOWARD P. LOCKE, 
Clerk, The Tax Court of the 
United States 


[Endorsed]: No. 14984. United States Court of 
Appeals for the Ninth Circuit. Commissioner of In- 
ternal Revenue, Petitioner, vs. William G. Ostler, 
Respondent. Transcript of the Record. Petition to 
Review a Decision of The Tax Court of the United 
States. 


Filed: December 27, 1955. 


/s/ PAUL P. O'BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


